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			Key points

			
					Youth justice in Scotland is currently in a state of flux due to policy and legislative proposals and changes.

					Despite the efforts of practitioners, the response to the COVID-19 pandemic has resulted in pockets of policy and practice, which continue to jeopardise procedural fairness and child-friendly justice.

					There are considerable complexities in applying UNCRC in youth justice and some aspects have failed to be adequately addressed in the proposed implementation.

					It is argued that the realisation of rights that will be experienced by children and young people can only take place through systemic and cultural change. This should extend to all children and young people in the justice system, irrespective of status across all areas of the youth justice system, and beyond the current scope of 18 years old.

			

			Introduction

			A core aim of the Scottish youth justice system since the Kilbrandon report (1963) has been to reduce the stigmatisation and criminalisation of children and young people due to the strong link between needs and deeds (McAra and McVie, 2014). Due to our understanding that those over-represented in the justice system are the most vulnerable in society and typically from the poorest areas, Scotland works on a ‘maximum diversion – minimum intervention’ approach (see Bywaters, 2020 for discussion regarding inequalities and intervention).

			This Insight provides practitioners with an overview of the current and developing youth justice policies, and a discussion of the proposed United Nations Convention on the Rights of the Child (UNCRC) incorporation into legislation in Scottish youth justice.

			Youth justice in Scotland is currently in a state of flux due to policy and legislative proposals and changes. This evidence summary also captures the changes that have been and are occurring, and outlines some implications for practice.

			There are four main parts to this Insight. The first three summarise policy and legislative changes before closing with discussion of the implications on practice of these current and ongoing developments:

			
					The changing context of youth justice in Scotland

					Post-pandemic policy and legislation

					The UNCRC and its incorporation into Scottish youth justice

					Policy and practice implications

			

			Conceptualising how these changes influence practice is important for any practitioner who engages with children and young people in Scotland; the changes represent a fundamental reframing of how we view children and young people. In addition to policy and practice shifts, there needs to be cultural change to enable us to be rights-respecting. This Insight also seeks to raise practitioner awareness of the legislative and policy shifts towards rights-respecting justice in Scotland.

			The changing context of youth justice in Scotland

			Building on the previous strategy, Preventing Offending1 which concluded in 2020, Scotland’s current youth justice vision for the period 2021-2024, is A Rights Respecting Approach to Justice for Children and Young People2. The vision defines children as under the age of 18 and young people as under the age of 26. The definition of a child and the implications of this is a complex area in youth justice, but for clarity, we (the authors) also use these age-groups in reference to any children and young people in the Scottish youth justice system. This includes cross-border placements and refugee and migrant status, for example.

			The priorities set out within the vision are about ensuring that the youth justice system is UNCRC3 compliant. It aims to increase awareness of UNCRC, and enable children and young people to have a say in the decisions, services and supports that affect them. The vision also seeks to build on previous achievements regarding the Whole System Approach (WSA), Early and Effective Intervention (EEI), improving victim services, and ensuring a trauma-informed approach is taken (Scottish Government, 2021). Alongside the vision is a live action plan4 that will evolve over the years of delivery.

			The Youth Justice Standards5 were released in January 2022 as part of the action plan. These modernise the previous version (2012) to take account of developments around rights, corporate parenting and The Promise6. The Standards place rights-based practice at the heart of service design and delivery, signified by the addition of children’s rights and participation as the primary Standard. Additionally, Secure Care Pathways and Standards7 embed rights in relation to the care that children in, or on the edges of, secure care should expect to receive. Both sets of standards clearly situate children’s rights for those children who are experiencing extreme vulnerabilities, needs and risks in their lives.

			Scotland undertook a root and branch review of the care system (The Independent Care Review, 20208). In addition to a range of complimentary themes (i.e. poverty, whole family support, data collection), The Promise9 plan details the necessary changes to the youth justice system required to meet the conclusions of the Independent Care Review. These include redesigning the Children’s Hearing System (CHS) to extend referrals to 16 and 17-year-olds, promoting community alternatives to secure care and custody, and overhauling the use of deprivation of liberty.

			Aligning with rights-based approaches, The Scottish Sentencing Council published sentencing guidelines10 in 2021. For the first time in Scotland these created separate guidelines for the judiciary to follow when sentencing young people aged 16-25 in courts. The guidelines place rehabilitation as the primary purpose of sentencing, and in line with The Promise and UNCRC, state that custody should be the last option for young people (The Scottish Sentencing Council, 2022).

			Looking to the future, the Children’s Care and Justice Bill (2022)11 is expected to be the vehicle that brings many of the priorities and visions of UNCRC and the above policies into legislation. The consultation of the Bill closed in June 2022, providing an indication of the appetite and potential areas of tension and challenge around implementation. Broader issues in relation to rights and future intentions of the Bill are discussed later in this Insight.

			Post-pandemic policy and legislation

			COVID-19 conditions brought into stark view the importance, implications and vulnerability of rights-based practice and policy under unique and trying conditions. COVID-19 impacted children and young people in a number of significant areas (well documented are disrupted education12, mental health13 and wellbeing14). A recent Children’s Rights Impact Assessment15 focusing on children in the justice system and those in secure care in Scotland during COVID-19 found that legislation brought in during this time failed to adequately address the specific needs of this group of children (Lightowler and Nolan, 2021). For example, in contrast to Article 37 of the UNCRC (Inhumane Treatment and Detention), the Coronavirus (Scotland) 202016 legislation brought in to permit the early release of prisoners did not include those on remand, which is the case for the majority of children detained in Scotland. This is just one example, illustrating the powerful use of rights both as a tool to improve future practice and also to hold to account failings in the current system.

			Physical separation during COVID-19 forced ‘participation’ to be reconceptualised, and brought to prominence the pervasive issue of the ‘digital divide’17 [1], particularly for those expected to attend hearings or courts virtually. The move to digital and hybrid participation has raised significant rights considerations in relation to UNCRC Articles 12, 13, 16 and 40. While acknowledging the immediate requirement to introduce virtual Children’s Hearings, Porter and colleagues (2021) identified participation, privacy, and representation concerns around the initial use of virtual hearings. They also identified that although there will be positive impacts of online participation for some children, children’s voices were also being lost in virtual hearings, further emphasising the need for advocacy and legal representation for children.

			The Coronavirus Recovery and Reform Act (2022)18 extended many temporary measures until November 2023, with yearly reviews to occur until November 2025. This means that virtual or hybrid hearings will continue in the hearing system (SCRA, 2022). The same extension, and therefore concerns, are also occurring at the courts. That is, unless evidence is being presented which means that an in-person hearing is put in place. Additionally, this Act has continued with extended periods for compulsory supervision orders (CSOs) of up to 18 months and interim CSOs of up to 44 days. People placed in secure accommodation can still be held without review for up to 96 hours and there is also continued use of electronic documents despite there being difficulties using these. Moreover, people in police custody can be held in a police station while virtually attending a court, with additional powers given to police, prison officers and security guards. Temporary provisions concerning early release of prisoners are also extended under this Act, continuing to exclude those on remand. As discussed above, this means the exclusion of children and young people on remand from early release.

			The lasting impact of the pandemic is still to be fully realised. We know it has exacerbated poverty and exclusion, increased vulnerabilities and barriers to accessing support, left children in locked settings facing conditions akin to solitary confinement, and put pressure and delays on services and systems. Therefore, it is more important than ever to enforce rights and keep children from the damaging reach of the criminal justice system. Smithson (2022) declares, ‘...the aftermath of the pandemic, the urgency to completely re-imagine the purpose and the ethos of the youth justice system has never been more apparent’. We support this assertion.

			UNCRC and its incorporation into Scottish youth justice

			All children have the same rights as adults within human rights treaties, but additionally the UNCRC details specific rights of those under the age of 18 due to their ongoing development, vulnerabilities, and reliance on adults. The UNCRC framework is the most widely ratified human rights treaty ever (Ridell and Tisdell, 2021) and has been informing strategies and policies within Scottish youth justice both formally and informally since inception in 1989.

			The Scottish Parliament unanimously passed the UNCRC Bill (2020)19 to fully and directly incorporate the UNCRC into Scots Law, although a UK Government challenge was upheld in the Supreme Court that delayed full incorporation into Scots Law (McCall-Smith, 2022). Amendment to the UNCRC Bill is ongoing and when completed it will be presented in the Scottish Parliament for reconsideration. Incorporation of the UNCRC into Scots Law means public bodies will be legally required to uphold the convention and can be taken to court if they do not uphold the promises made under the UNCRC.

			In addition to these legislative duties, state and voluntary organisations working within youth justice will be required to implement cultural changes incorporating the rights of the child into practice. This changes how we deliver youth justice in Scotland. When discussing the implementation of the UNCRC into youth justice there are two specific juvenile justice Articles that must be taken into account:

			Article 37: Inhumane Treatment and Detention
Children must not be tortured, sentenced to the death penalty or suffer other cruel or degrading treatment or punishment. Children should be arrested, detained or imprisoned only as a last resort and for the shortest time possible. They must be treated with respect and care and be able to keep in contact with their family. Children must not be put in prison with adults.

			Article 40: Juvenile Justice
A child accused or guilty of breaking the law must be treated with dignity and respect. They have the right to legal assistance and a fair trial that takes account of their age. Governments must set a minimum age for children to be tried in a criminal court and manage a justice system that enables children who have been in conflict with the law to reintegrate into society. (UNCRC, 1989)

			For minimum standards to be applied administering juvenile justice, Articles 34 and 40 should be taken together with guidelines (Beijing Rules, Havana Rules and Riyadh guidelines). And alongside the following Articles: Article 3, Best interest of the child; Article 6, Life, survival and development; Article 9, separation from parents; and Article 12, Respect the views of the child. Collectively these signify that children and young adults should be informed and empowered around their rights; that adults and services understand their responsibilities and obligations in terms of upholding and promoting rights; and children are empowered to exercise choice, participate and influence decisions about their lives or things that impact them.

			Policy and practice implications of implementing UNCRC

			Although we consider different systems and practices of youth justice, this next section of the Insight focuses on discussing the implications of implementing UNCRC for three areas: definitions of childhood and Age of Criminal Responsibility (ACR); participation; and the implications of the Children's Care and Justice Bill.

			Definitions of childhood and Age of Criminal Responsibility

			Consideration of defining a child, young person or young adult has wide connotations and should be explored further given that Scotland's justice system has adopted a whole-system approach for dealing with young people who offend. Nordic countries make clear distinctions; anyone under 15 is defined as a ‘child’, those 15-17 are named as ‘young people’ and those 18-20 are deemed ‘young adults’ (Lappi-Seppälä, 2011). In line with Article 12 we should include young people's opinions on this, as it has already been found in Scotland that young people who hold adult social roles and statuses such as being a parent or maintaining a tenancy, would prefer to be known as ‘young adults’ rather than as ‘young people’ or ‘children’ (Miller and Anderson, 2021). These social roles should also be considered when writing reports and sentencing children and young people. Having clear definitions which are commonly used by all statutory organisations that deal with children, young people and young adults would increase transparency, and support the cultural and structural changes occurring in society regarding changing conceptions of childhood.

			One of the first and most prevalent areas of tension related to Article 40 is Age of Criminal Responsibility. The Scottish ACR was raised from age 8 to 12 in December 2021 with a three-year review period put in place. However, this fails to meet the minimum requirements set out by the committee on the Rights of the Child, which has set a minimum ACR of 14 (UNCRC, 2019). This is recognised in The Promise and supported by key rights defenders in order to prevent the criminalisation of children in Scotland. We argue that there has been a missed opportunity in the Children’s Care and Justice Bill to increase the age, when instead the consultation asked about bringing in earlier review periods. Any increase in age would have implications for practice, as large numbers of children and young people would potentially be removed from the formal youth justice system. A reshaping and reorganising of service and support would likely be required, alongside a cultural recognition that although behaviours may be concerning they would no longer be criminal.

			Participation

			Article 12 states children capable of forming their own views have a right to express those views in all matters which affect them, in due accordance with their age and maturity. In relation to youth justice in Scotland, the UNCRC Article 12 (1989) also states:

			‘…in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.’ (UNCRC, Article 12, 1989)

			This highlights the child’s right to be heard in all decisions which affect them, and this is of the utmost importance in relation to decisions made throughout the criminal justice system. While Article 12 has galvanised efforts around participation (Daly and Rap, 2018), voice alone is not enough (Lundy, 2013), particularly where there are power imbalances, as is often the case in justice systems. Due consideration should be given to supporting children and young people to provide their views in safe and inclusive ways. Their views should be clearly documented, particularly in relation to important decisions (Porter, 2019), and outcomes and decisions appropriately communicated back to them using language they understand. It is, therefore, important for practitioners to consider the extent to which their systems resemble child-friendly justice and have clear processes for rights breaches, where children are supported to raise concerns. Ensuring the voice of the child is heard and part of the decision-making processes concerning them is essential in fully incorporating the UNCRC. This is an area in which work is to be done.

			A positive addition to the landscape is the introduction of the progressive Bairns’ Hoose20, based on the Icelandic ‘Barnahus’ model, which works with child victims and witnesses to enable their safe and meaningful participation in court processes. Nineteen organisations petitioned the Scottish Government to ensure the model is extended to children over 12 who are accused of offending behaviour. Consultation21 with children and young people in this group also indicated that the model would be useful to them. Not extending the model to this group represents a missed opportunity to create transformational change.

			At the lower threshold of the youth justice system, Early and Effective Intervention (EEI) has made great strides in ensuring child-friendly justice within Scotland, helping divert children and young people from more formal measures (UNICEF, 2020). Despite successes in EEI, Gillon (2021) highlights how children are not directly involved in EEI decision making and that the practice of including their voices is not common in EEI in Scotland. EEI is an effective mechanism in helping divert young people from more formal measures and adult systems adhering to Article 37, but Article 12 must be incorporated to ensure that EEI processes are working within the UNCRC Bill. It is essential that practitioners consider ways to include the voices, views and experiences of children and young people at all levels of the system, including early intervention and prevention.

			A welcome addition for practitioners with regard to Article 12 is the introduction of the national advocacy scheme22 which should enable access to advocacy for all children and young people referred to Children’s Hearings Scotland (CHS) regardless of the grounds of their referral. Advocacy is central to children and young people’s rights being realised. However, for young people attending criminal courts these options are not available. We argue that the Children’s Care and Justice Bill must go further and include advocacy for all young people up to the age of 25, including defendants, in line with sentencing guidelines.

			A good example of advocacy at the level of criminal courts is Northern Ireland’s use of intermediaries for any vulnerable person within the justice system, including defendants (Taggart, 2018). Intermediaries work with vulnerable people from point of arrest to sentencing and afterwards to ensure that communication between the system and those involved in it are understood, and that people understand court processes and the outcomes that they are given.

			Children and young people can feel discriminated against because of their age, or they are not believed, thought to be exaggerating or telling lies when they raise concerns (Gillon, 2022). This has implications when children and young people are in courts or when workers are completing background reports. The child must be heard but similarly they must not be asked to continually repeat their trauma. Based on levels of the child or young person’s maturity, social workers must decide whose voice is given precedence and highlight the complexities at play when incorporating rights.

			The introduction of sentencing guidelines for young people will be implemented by the judiciary with the primary purpose of sentencing as rehabilitation.This will require social workers to promote children’s rights to advocacy and representation as a means of amplifying their voice and ensuring their rights. It will require equal access to justice across Scotland, and increased awareness of what UNCRC practice involves and how best to implement it. If these principles are not fully realised, at best, this will result in a postcode lottery of rights-based practice.

			Implications of the Children’s Care and Justice Bill

			The first areas of consultation in the Bill are long awaited in youth justice. While the procurator fiscal would still retain the right to prosecute specific cases in criminal courts, it is proposed that the maximum age of referral to the principal reporter is raised to 18 for all children on both offence or care grounds. Doing so would remove appropriate children from attending criminal courts and increase the numbers referred to the children’s hearing system. This would be in line with the UNCRC and a welcome move.

			Raising the referral age would require an extension of the range of options available under compulsory measures. In particular, we need to consider movement restriction conditions (MRC), currently only in place when a child meets the criteria for being placed in secure care. Yet, we know from existing research that children and young people do not engage well with restrictive orders (Miller and Anderson, 2021), and that they can cause psychological harm to a young person. So, although an MRC typically contains higher levels of support compared to a restriction of liberty order (RLO) disposed by the court, we need to be aware that these are still a deprivation of liberty and that in line with UNCRC, should be used as a last resort. We need to come up with new and robust ways of managing risk within the community to support young people presenting with complex needs, and this should be from a wide and varied range of intensive supports that include housing, counselling, mental health, education, employability and mentoring.

			There is complexity when applying rights to justice. Part of the Bill consultation asked whether victims should be provided with more information on the child that harmed them, including the measures that were put in place. Consultation responses largely supported this being taken forward. This highlights the complexity between opposing sets of rights agendas, for example, the balance between victim rights and children’s rights. It also exemplifies how children’s rights become more fragile when we are considering children who cause the most serious harm, or where children do not meet our conceptual expectations of a child, in either appearance, manner or capability.

			Within courts and sentencing, another area of consultation was the possibility of changing court experiences to include aspects similar to those present in structured deferred sentencing (SDS) in South Lanarkshire. For example, having separate, closed courts for young people in which the sheriff directly addresses them. Being directly addressed meant that Article 12 was enacted for the young people by ensuring their participation. This was found to be one of the main reasons why the young people engaging in the pilot believed in procedural justice (Miller and colleagues, 2019). While we know very little about young people's experiences in courts in Scotland, we do know that young people generally feel that they are voiceless within formal systems (Tyler and Hugo, 2002), that they are poorly equipped (McEwan and colleagues, 2020), and that it can be a site of trauma itself (Miller and colleagues, 2019).

			The Bill puts forward that deprivation of liberty be the last option. If this is decided on, then Young Offender Institutes (YOIs) or custodial institutions should be replaced with secure care options or age-appropriate settings. This is a welcome request in removing children and young people from custodial settings. If we take the definition of young people to mean up to age 25, then secure care settings and other age-appropriate settings should be offered. However, there are complexities and tensions when considering potentially competing needs and considerations of different age groups within one location. However, we are not meeting UNCRC standards until we reach the point where no child is dealt with through an adult court.

			The implications of sentencing options for young people and secondary offending or breaching is an area requiring attention that does not seem to be addressed in the Children’s Care and Justice Bill or elsewhere. With the introduction of custody as a last resort in the new sentencing guidelines for 18–25-year-olds, there may be an increase in community orders and those attending secure care or age-appropriate facilities. However, this is an area that we need to focus on. Already, most sentences provided to those aged under 25 are community orders and we know that 40% of those aged 18 and under do not complete the order and breach (Scottish Government, 2018), often resulting in further offences known as ‘secondary offences’. Secondary offending via breaches of community payback orders was found to be the second highest offence that participants in the SDS evaluation were presenting with. We know that orders that are only about compliance, such as unpaid work or RLOs, do not work as well with young people. There is a clear evidence base that welfare-led support encourages sentence completion and desistance. For social workers or the judiciary, consideration of the ability of young people to complete orders means providing packages of support that are welfare-led.

			Seeing children involved in offending as ‘children first’ should not be a complex idea, considering the longstanding Kilbrandon (1968) approach, which highlights that those who present for offending are often those in need of care and protection. Furthermore, we have a broader understanding that children and young people involved in offending are often the most vulnerable, victimised and traumatised in our society. Much of the proposed implementation of this Bill seems to be focused on those aged up to 18, but further extension of rights for those up to 25 and those presenting in courts, is required. This may suggest the need for further cultural shift to include the UNCRC and fully embed rights for all.

			Conclusion and resources

			Despite a fertile context and strong policy commitment to embedding children’s rights, this Insight highlights that there are complexities at play and that further cultural shifts are required for UNCRC compliance. There are also numerous areas of tension implicit in both the conceptual and practical application of rights. Lightowler (2020), drawing on Armstrong’s (2018) critique, cautions that rights can be enshrined into harmful, paternalistic, and bureaucratic systems:

			‘…unintended consequences can flow if rights-based change is concerned with technical compliance and bureaucratic box ticking, rather than deep soul searching and improvement based on grappling with first principles.’ (Lightowler, 2020, 29)

			Similarly, we should be critical of the notion that systems of punishment can ever be ‘child-friendly’. There is increasing recognition of the need for services and organisations to be trauma informed. This acknowledges the prevalence and impact of adversity and trauma, which can lead to distressed behaviour and other concerning actions. However, we note the need to be critical of the application of underlying principles of trauma and adversity (see Walsh’s critique23) and question if spaces of punishment can ever be trauma informed (Vaswani & Paul, 2019). Arguably, improvements will be experienced by children and young people through the deliberate embodiment of rights by practitioners, but in order to achieve rights-respecting practice, practitioners need to be aware of the changing context of youth justice.

			As we take positive steps towards child-friendly justice, for example, by moving away from the use of custody, we cannot simply assume that alternatives are necessarily rights-respecting, even if they are less harmful. Alternatives must be carefully considered. We must be cautious that expansion of new areas of practice are proportionate and appropriate, and that children are involved and informed, in order to avoid the potential for net-widening and up-tariffing. There must be a supportive policy and legislative framework based on UNCRC, with organisational and process changes supported by a whole system approach. The success of rights in achieving child-friendly justice will rest on the systems and professionals within them to embrace this.

			Support is available on policies and resources in youth justice via the Children's and Young Peoples Centre for Justice24, The Children’s Commissioner25, and Together Scotland26 which provide up to date information on policy and practice. Lightowler’s (2020) Rights Respecting? report provides an overview of UNCRC in the Scottish context. Another helpful tool when implementing UNCRC or introducing new policies is a children's rights impact assessment27 and this should include the voices of children and young people28.

			In relation to participation, the Lundy model is a gold standard and supportive tool, see here for a webinar29 from Professor Laura Lundy on participation within youth justice. For further support and guidance, or to help shape and influence compliance, practitioners can also call on the policy documents outlined in section one, policy leads e.g. Whole System Approach coordinators, The Promise team, and strategic partnership groups within their organisations.

			Both systemic and cultural change is required to achieve rights-respecting justice for children and young people in Scotland. This paper has provided insight into UNCRC incorporation in Scotland, as well as emphasised potential tensions. It is crucial that practitioners are comfortable in applying UNCRC as it is at the practice level that children and young people will experience rights-respecting justice.
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